
 

 
 
 
I. PROJECT DESCRIPTION/BACKGROUND 

 
BOARD OF ADJUSTMENT MEETING DATE: September 1, 2009 
 
LOCATION: The site is located at 189/191 East Riverside Drive, within 
the Town of Estes Park. The parcel has a metes and bounds legal 
description. 
 
APPLICANT/PROPERTY OWNER: Paul Whyard/Minglewood, LLC 
 
STAFF CONTACT: Alison Chilcott 
 
APPLICABLE LAND USE CODE: Estes Valley Development Code 
(EVDC) 

 
REQUEST:  
The property owner is requesting a variance to construct a portion of a roof 
eave in a ten-foot river setback established in EVDC §7.6.E.1.a.(3) Stream 
and River Corridors in the “CD” Downtown Commercial. The portion of 
the eave for which a variance is requested is shown below. The red dashed 
line represents the ten-foot river setback. 
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Specifically, the owner requests a variance to EVDC Section 1.9.D.2.a 
Stream and River Corridors, which states,  
 

Development setbacks shall be measured as the distance 
between the delineated stream or river corridor, as set forth 
in §7.6.D.2, and the furthermost projection of a building or 
structure along a line at right angles to the setback line. 
Setbacks shall be unobstructed from the ground to the sky 
except as otherwise specifically allowed in §7.6.D of this 
Code. See Figure 1-2. 

 
 
II. SITE DATA 

 
Number of Lots/Parcels One 
Parcel Number(s) 35251-21-071 

Development Area 0.11 acres per site plan 4,792 square feet 
Zoning CD- Downtown Commercial 
Existing Land Use Residential 

Eating/Drinking Establishment 
Mountain Munchies 

Retail (East Riverside Gallery of Glass) 
Proposed Land Use Residential 

Eating/Drinking Establishment 
Mountain Munchies  
‘Tiki’ Bar 

Retail (East Riverside Gallery of Glass) 
 
ADJACENT ZONING AND LAND USE 

 Adjacent Zoning Adjacent Land Use 
North CD-Downtown Commercial Municipal Parking Lot 
South CD-Downtown Commercial Single-Family Residential 
East  CD-Downtown Commercial Accommodations/High-Intensity 

(The Lofts) 
 
Multi-Family Residential 

West CD-Downtown Commercial Municipal Parking Lot 
 
SERVICES 

Water Town of Estes Park 
Sewer Estes Park Sanitation District 
Fire Protection Town of Estes Park 
Electric Town of Estes Park 
Telephone Qwest 
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III. REVIEW CRITERIA  

All variance applications shall demonstrate compliance with the standards 
and criteria set forth in EVDC Chapter 3.6.C and all other applicable 
provisions of the Estes Valley Development Code.  
 
This variance request does not fall within the parameters of staff-level 
review and will be reviewed by the Estes Valley Board of Adjustment. 
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IV. REFERRAL COMMENTS 
This request has been submitted to reviewing agency staff and adjacent 
property owners for consideration and comment. A legal notice was also 
printed in the Estes Park Trail-Gazette. 
 
Reviewing Agency Comment 
The following reviewing agencies submitted written comments.  
 
Town Building Department See Will Birchfield’s memo to Alison 
Chilcott dated August 26, 2009. 
 
Town Police Department See Andrew Hart’s email to Dave Shirk dated 
August 18, 2009. 
 
Town Public Works and Utilities Departments See Tracy Feagans’ 
memo to Alison Chilcott dated August 21, 2009. 
 
Town Fire Department See Derek Rosenquist’s email to Alison Chilcott 
dated August 19, 2009. 
 
Town Attorney See Greg White’s letter to Alison Chilcott dated August 
13, 2009. 
 
Upper Thompson Sanitation District See Todd Krula’s letter to Alison 
Chilcott dated August 12, 2009. 
 
Public Comment 
The following correspondence was received. 

 
160 and 164 East Riverside Drive See Lee Lasson’s email to Alison 
Chilcott dated August 26, 2009. 

 
 
V. STAFF FINDINGS 

Staff finds: 
 

1. Special circumstances or conditions exist (e.g., exceptional 
topographic conditions, narrowness, shallowness or the shape of the 
property) that are not common to other areas or buildings similarly 
situated and practical difficulty may result from strict compliance 
with this Code’s standards, provided that the requested variance 
will not have the effect of nullifying or impairing the intent and 
purposes of either the specific standards, this Code or the 
Comprehensive Plan.  
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Staff Finding:  
Staff finds that special circumstances exist and practical difficulty may 
result from strict compliance with Code standards. 

 
The following special circumstances exist. 
 
a. The lot is much narrower than most CD-Downtown Commercial 

zoned lots. Ranging in depth from a minimum of fifty-three feet to a 
maximum of seventy-five feet, this narrow depth combined with the 
river and front-yard setbacks reduces possible building depth. 
 

b. The proposed addition follows the existing building line and will not 
encroach any further into the river setback than the existing 
building. The existing first floor eave that encroaches into the river 
setback will be removed and a new eave constructed. 
 

c. One of the purposes of the river setback in the CD zoning district is 
to provide room for public pedestrian access to Fall River and the 
Big Thompson River. Public pedestrian access along this section of 
the Big Thompson River is unlikely due to the proximity of existing 
buildings to the river. Public pedestrian access to the Big Thompson 
River is provided on the opposite river bank, next to the Town 
public parking lot. 

 
2. In determining "practical difficulty," the BOA shall consider the 

following factors: 

a. Whether there can be any beneficial use of the property without 
the variance.  

 
Staff Finding: Staff finds that there can be a beneficial use of the 
property without the requested variance. The existing uses can 
continue. 

 
b. Whether the variance is substantial.  

Staff Finding: Staff finds that the variance request is not 
substantial. The encroachment will not further reduce pedestrian 
access to the river or have any further impact on wildlife habitat. 
The addition to the building will encroach no further into the 
existing setback than the current building. 
 

c. Whether the essential character of the neighborhood would be 
substantially altered or whether adjoining properties would 
suffer a substantial detriment as a result of the variance.  
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Staff Finding: Staff finds that the essential character of the 
neighborhood will not be substantially altered and that adjoining 
properties will not suffer a substantial detriment. The proposed 
addition is in keeping with the style of the existing building. 
 
Staff has received one comment in opposition to the request.  
 

d. Whether the variance would adversely affect the delivery of 
public services such as water and sewer.  

Staff Finding: This application was routed to providers of public 
services, such as water and sewer. No concerns were expressed 
about adverse impacts to the delivery of public services.  

 
e. Whether the Applicant purchased the property with knowledge 

of the requirement.  

Staff Finding: This standard addresses whether or not the Code 
requirements changed during current property owners’ ownership of 
the property. For example, did the property owner purchase the 
property prior to adoption of the required setbacks?  
 
This standard is not intended to address whether or not the property 
owner reviewed Estes Valley Development Code to determine 
which setbacks are applicable to his/her property. 
 
The property owner purchased the property with knowledge of the 
river setback. Per the Larimer County Tax Assessor records, the 
owner purchased the property on August 12, 2004, which is after the 
February 1, 2000 effective date of the Estes Valley Development 
Code. 

 
The applicant has made significant improvements to this property 
and has received a number of variances in the past to complete these 
improvements. 

 
f. Whether the Applicant's predicament can be mitigated through 

some method other than a variance.  

Staff Finding: The roof eave could be eliminated provided this 
complied with the Building Code. The property owner is concerned 
about maintenance problems if the eave is eliminated. 

 
3. No variance shall be granted if the submitted conditions or 

circumstances affecting the Applicant's property are of so general 
or recurrent a nature as to make reasonably practicable the 
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formulation of a general regulation for such conditions or 
situations.  

Staff Finding: The submitted conditions or circumstances affecting the 
applicant's property are not of so general or recurrent a nature as to 
make reasonably practicable the formulation of a general regulation for 
such conditions or situations.  

 
4. No variance shall be granted reducing the size of lots contained in 

an existing or proposed subdivision if it will result in an increase in 
the number of lots beyond the number otherwise permitted for the 
total subdivision, pursuant to the applicable zone district 
regulations.  

Staff Finding: The variance would not reduce the size of the lot. 
 
5. If authorized, a variance shall represent the least deviation from the 

regulations that will afford relief.  

Staff Finding: The variance, if granted, represents the least deviation 
from the regulations that will afford relief. 
 

6. Under no circumstances shall the BOA grant a variance to allow a 
use not permitted, or a use expressly or by implication prohibited 
under the terms of this Code for the zone district containing the 
property for which the variance is sought.  

Staff Finding: The proposed use is permitted.  
 

7. In granting this variance, the BOA may require such conditions as 
will, in its independent judgment, secure substantially the objectives 
of the standards varied or modified.  

Staff Finding: If the Board chooses to approve this variance, staff has 
recommended conditions of approval.  

 
8. This request has been submitted to all applicable reviewing agency staff 

for consideration and comment. All letters and memos submitted by 
reviewing agency staff, referred to in Section IV of this staff report, are 
incorporated as staff findings.  

 
 
VI. STAFF RECOMMENDATION 

Based on the forgoing, staff recommends APPROVAL of the requested 
variance with the following conditions: 

1. Compliance with the application. 
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2. Compliance with the comments in the Town Public Works and Utilities 
Department memo dated August 21, 2009. 

3. Any code violations shall be addressed to the Code Compliance 
Officer’s satisfaction prior to issuance of a letter of 
completion/certificate of occupancy for the addition. 

4. A registered land surveyor shall verify compliance with the variance 
and provide a stamped and signed setback certificate. 
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